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“TO OMIT PAYING TITHING:
BRIGHAM YOUNG AND
THE FIRST FEDERAL
INCOME TAX

SAMUEL D. BRUNSON

INTRODUCTION

n 3 January 1871, Daniel H. Wells, a member of the First
O Presidency of The Church of Jesus Christ of Latter-day

Saints, received a telegram announcing that it would be
“wisdom for the Latter Day Saints to omit paying tithing.”" That
telegram marked the first steps toward reversing a three-decade-old
practice, one that both provided a sizable portion of the church’s
revenue and represented an important religious obligation of church
members. What would induce the church to take such a drastic step?
According to the telegram, tithing was no longer sustainable because
some federal officers wanted to “rob us of our hard earnings which

are donated to sustain the poor and other charitable purposes.”™

Samuel D. Brunson is the Georgia Reithal Professor of Law at Loyola University
Chicago.

255



SAMUEL D. BRUNSON

Brigham Young. Prints and Photographs Division, Library of Congress, LC-DIG-
cwpbh-01671.

This robbery was neither hidden nor unlawful. Rather, it was
enshrined in the relatively young federal income tax. And the first salvo
in this robbery was an 18 August 1869 letter from John P. Taggart,
the assessor of Internal Revenue for the Territory of Utah, to Fran-
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cis M. Lyman, an assistant assessor. In the letter, Taggart told Lyman
to “make an annual return” of the profits, gains, and incomes that had
accrued to the church in 1868 and 1869.° That letter launched a battle
between Taggart and church president Brigham Young that would
encompass the next year and a half, as Taggart pursued Young for taxes
on tithing members had paid to the church, while Young argued that

tithing was not taxable income.

THE CIVIL WAR INCOME TAX

Although it would expire by its own terms in 1872, in 1870, the federal
income tax was still relatively young. The income tax can trace its roots
to Great Britain, which in 1799 enacted the first modern income tax;
that tax finally arrived on the shores of the United States in 1862, when
the US federal government needed revenue to fight the Civil War.

Compared with the complexity and specificity of the modern fed-
eral income tax, the Civil War income tax was simplicity itself. The
Revenue Act of 1862 taxed the annual “gains, profits, or income” of
US residents.*

Prior to its enactment of the new income tax, the federal govern-
ment had relied almost exclusively on tariffs to provide the revenue it
needed.’ Tariffs are taxes imposed on imported goods, and throughout
the nineteenth century, the government collected the tariffs at customs
houses.® These customs houses were located at various ports and were
staffed with customs agents. The agents were responsible for inspecting
ships and collecting tariffs on the goods being imported.’

The new federal income tax demanded a different collection mech-
anism than tariffs had. Administering the income tax “presumed an
administration built around personal contact within limited geo-
graphic space.”® To allow the personal contact necessary to assess and
collect the federal income tax, Congress created the Bureau of Internal
Revenue, staffed by, among others, assessors and collectors.’
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TAXING THE CHURCH

The year 1869—when Taggart assessed the church for income tax—
proved an important year for the Territory of Utah and for the church
members who lived there. The church and its members had initially
moved west to escape persecution and to establish a relatively autono-
mous, isolated homeland.’ But by 1869, the world they had left had
definitely begun encroaching on their Zion in the desert. On 10 May
1869 the transcontinental railroad was completed at Promontory, near
Ogden, Utah." The railroad promised an end to the relative isolation
of Utah and portended change, for good or for ill."?

The nation had largely turned its attention away from Utah during
the Civil War, but that conflict ended in 1865." Almost immediately,
the country’s attention moved to Reconstruction, which attempted to
bring the Confederate states back into the Union." Initially, Congress
enacted laws that required the transformation of Southern states’ gov-
ernments; to be readmitted to the Union, states needed new constitu-
tions, framed by individuals who took a loyalty oath, and the constitu-
tions had to provide for African American suffrage.”® While the federal
government was intensely involved in the processes during the early
years of Reconstruction, by the early 1870s, it had lifted voting restric-
tions on ex-Confederates, and its attention to and engagement with the
Reconstruction process had begun to wane.'®

As the country’s focus on the South diminished, its collective
eye turned again to Utah and its attempts to practice sovereignty and
polygamy."” Speaking in Salt Lake City in October 1869, Vice Presi-
dent Schuyler Colfax told the assembled audience that the country
was governed by law and that religious belief did not justify polygamy,
which violated both American norms and federal law.'®

In response to Utahns’ collective law breaking, the federal govern-
ment began to work to reassert control over the largely church-controlled
Utah. That goal was epitomized by the 1870 appointment of James B.
McKean as the chief judge in Utah."” McKean asserted that he had a

258



BRIGHAM YOUNG AND THE FIRST FEDERAL INCOME TAX

—

John P. Taggart. John P. Taggart papers USU_COLL
MSS 520, box 1, folder 1. Special Collections and
Archives, Utah State University, Merrill-Cazier
Library, Logan, Utah.

divinely commissioned
duty to subjugate the
church-run Utah gov-
ernment.”” While the
federal intervention in
Utah may have been at
least partly triggered by
the Saints’ practice of
polygamy, its immedi-
ate consequences were
not the abolishment of
“slavery’s ‘twin relic of
barbarism.”?'  While
the practice of polyg-
amy prevented Utah
from achieving state-
hood, polygamists rep-
resented a significant
majority of territorial
officials and were able
to insulate their fellow
polygamists from civil
and criminal conse-
quences.”” In fact, it was

not until the Poland

Act of 1874 that the federal government was able to successfully begin

to prosecute polygamists.?

Even without a successful attack on polygamy, though, the federal

attempt to reassert control over Utah’s government had consequences

for the Latter-day Saints. Among other things, as part of this reasser-

tion of federal control over Utah, John P. Taggart began his tenure as

the assessor of Internal Revenue for the district of Utah.
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Virtually from his first day on the job, Taggart proved unpopu-
lar among church members in Utah—and he returned their dislike in
kind. While unpopularity may have been the rule for Internal Revenue
assessors,?* Utahns’ distrust of Taggart reflected something more than
merely the generalized and near-universal dislike citizens have for tax
collectors. His unpopularity reflected the 1869 distrust between church
members and the federal government.

By February 1870, mere months after arriving in Utah, Taggart
testified before the House of Representatives that “Mormons recognize
and observe no law except such as they are compelled to observe. So
far as my own department is concerned, I know they do not scruple at
any means they can to contrive to evade the revenue law.”* He further
testified that, when he arrived, “six of the assistant assessors . . . were
Mormons.”*® His investigations forced him to conclude that these assis-
tant assessors “used partiality in behalf of Mormons,” and he soon fired
them.”

Utahns took note of Taggart’s congressional testimony. In report
ing what he had said, the Deserer News wrote that Taggart “despises
the Mormons, religiously and every other way. And the Mormons, by
his own showing, as cordially despise him.”*® In a letter to Internal
Revenue commissioner Columbus Delano, Brigham Young wrote, “Mr
Taggart, I regret to say, had already made himself extremely unpopular
among our citizens. They judged him as actuated not by the just and
gentlemanly motives which characterized his predecessors, but by a bit-
ter & deeply prejudiced animosity against the Latter-day Saints & their
Institutions, in short, that he was an officious meddler in this & other

matters with which he had no legitimate concern.”

TITHING AS TAXABLE INCOME

On 18 August 1869, Taggart wrote to assistant assessor Francis Lyman,
instructing him to assess the income of the church for 1868 and 1869.%
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Lyman, likely one of the Latter-day Saint assistant assessors Taggart
soon fired, wrote to Young, alerting him to Taggart’s instructions and
interest in church income.*

About a month later, Taggart wrote directly to Young. Taggart
informed Young that the commissioner of the Bureau of Internal Rev-
enue had given him permission to go ahead with his assessment of the
income of the “Society of Latter day Saints.” As Young had failed to
comply with Taggart’s instructions, Taggart instructed him to appear
at the assessor’s office with the church’s books and records, so that Tag-
gart could accurately assess the church’s income.?

Four days later, Young responded to Taggart. He had, he said,
made a return for the church’s income, and had delivered it to assistant
assessor Richard V. Morris the month before. Young assured Taggart
that the return “was correct and I trust will be satisfactory to you.”
He later reasserted that he had received the “form of Return” from
Taggart on 19 August 1869, had “filled and returned [it] in the usual
manner,” and had, to his knowledge and understanding, filled the form
correctly.®*

Young’s response proved unsatisfactory to Taggart, who informed
Young that his office had no knowledge of any return being made
by Young on behalf of the church. Because Young refused to make a
return—or at least to make a return that satisfied Taggart—Taggart’s
son Edwin® (who was also one of his assistant assessors) reported that
he was “finally compelled to make the assessment myself.”** The tax
law allowed assessors to fill in a return for taxpayers if they refused to
do so. Because the Taggarts did not accept whatever Young filed as a
return, Edwin did make a return on behalf of the church. According
to Edwin, the church received between $2 million and $3 million in
tithing annually.?”

Ultimately, though, he assessed the church for just under $60,000
of income tax due. As part of their calculations, the Taggarts esti-

mated that, for income tax purposes, the church had taxable income
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of $791,180.22. At a five-percent tax rate, it meant the church owed
$39,559.01 in taxes. In addition, because Taggart believed Young had
failed to file an honest return, he added a fifty-percent penalty, thus
arriving at the $59,338.51 liability he assessed.*® As trustee-in-trust of
the church, Young was personally liable for the church’s taxes.”

The tax would have come as a surprise. With a few small excep-
tions, the Civil War income tax did not apply to corporations.*” And
even if it did, the Secretary of the Treasury had explicitly excluded
charitable institutions, including churches, from its ambit.*!

If the Secretary of the Treasury explicitly exempted charitable insti-
tutions from taxation, how did Taggart come to the conclusion that the
Church of Jesus Christ should pay taxes on its tithing? He explained
that “on seeing the decision of the Commissioner in regard to the prop-
erty of a religious society in Ohio, deciding that the income of their
church was taxable for revenue purposes, I became convinced that the
Mormon church would come under the same rule.”

The religious society Taggart referred to was a Shaker community
in New Lebanon. Because the Shakers eschewed the private ownership
of property, the community filed a single recurn. Commissioner Del-
ano determined that, while corporate entities were not generally tax-
able, “person” in the tax law could be read broadly enough to encom-
pass entities. While that reading was exceptional, Delano determined
that the “whole purpose and intent of the law is to collect a tax upon
the income of every citizen[,] of every resident, and from all business
carried on in the United States.™ Exempting the Shaker community,
where individual Shakers had no claim on the money, would run con-
trary to the spirit of the tax law.*!

Taggart saw the facts underlying the commissioner’s Shaker deter-
mination reflected in the church’s receipt of tithing. He read the com-
missioner’s determination more broadly than the language comfortably
permits; according to his reading, the determination “requires all reli-

gious Associations to make an annual return of all profits, gains, and
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incomes accruing to such Association.” The actual determination was
more nuanced than Taggart’s interpretation; the commissioner found
that a religious association could be a person for tax purposes, and
thus taxable. Still, Taggart’s reading allowed him to assess tax on the
church’s “profits, gains, and incomes.”

Of course, the fact that Taggart saw an opening—and perhaps a
legal obligation—to assess taxes against the church itself on its income
did not mean that the church owed income tax. To be taxable, the
church had to have profits, gains, or incomes. Again, though, Taggart
was willing to elide the details. Rather than exploring what constituted
profits, gains, or incomes, he asserted that it was a “well established
fact that the society of Mormons have large profits, gains, and incomes
arising from certain systems adopted among them and large accounts
of property held by them in trust as an association.”® Ultimately, Tag-
gart’s analysis was circular: the church had large profits, gains, and
incomes, and the evidence of that was that it held significant property.

With the commissioner’s ruling on the Shakers in hand, on
15 January 1870, Taggart delivered his $59,338.51 tax assessment of
the church to O. ]J. Hollister, the collector of Internal Revenue for the
Territory of Utah.” The question of the church’s 1868 tax liability was
now out of Taggart’s hands.*®

Where church leaders detested Taggart, their dislike did not extend
to Hollister.*” A meeting with Taggart reportedly went so badly that it
ended with Taggart “heaping upon us some of his vile insults [then] he
finally left in a rage. Afterwards met with Hollister who to say the least
was gentlemanly.”°

On 21 January 1870, less than a week after Taggart delivered the
assessment to Hollister, Young wrote to Hollister requesting an exten-
sion of time to pay the assessed tax. Young explained that he did not
understand why tithing was taxable and that he wanted time to hear
from the commissioner.” Hollister granted the extension and promised

not to move forward with collection without first notifying Young.”
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On 23 February 1870, Young signed Form 47 (“Claim under
Circular No. 21 for Remission of Taxes Improperly Assessed”). The
form required Young to explain why he believed the assessment against
church income was improper. He gave two reasons why the commis-
sioner should abate the income tax.

First, he said, the return he had made on 26 August 1868 had
been “true and correct without fraud or under estimate.” Taggart’s
assessment, by contrast, had been “unjust,” and Young believed Edwin
Taggart had created his assessment “without having a proper knowl-
edge of the subject-matter.” No income tax had been due for 1868. The
$60,000 assessment was, quite simply, wrong.>?

Second, Young explained “that what is called Tithing is a free gift
or donation by the members of the Church of Jesus Christ of Latter-day
Saints to no person but to a Trust.” Agents of the trust, he continued,
used that money to help the poor, to build places of worship, and to do
other “charitable and benevolent” things. Tithing did not represent any
kind of quid pro quo, and the church received no “pecuniary profits
or gain” from it. Finally, Young said, he had never used, nor permitted
anybody else to use, tithing monies for speculative purposes. Thus, the
tithing the church had received was not taxable.*

Hollister disagreed with Young’s characterization of tithing:

I believe, from all T can see & learn, that the tithing has been devoted
to laudable enterprises in general, perhaps always, saving & excepting,
begging your pardon the perverting of Christians to Mormonism.
But I cannot see it to be in the nature of a voluntary contribution,
nor a fund from which neither the Chh nor individuals derive gain

or profit.”

Still, Hollister was unflaggingly polite in his correspondence with

¢ even while he firmly rejected their arguments. He

church leaders,’
excused his rejection, explaining to Young that, while he had nothing

to do with making the tax law, and that he did not hold the office of
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O. J. Hollister. Prints and Photographs Division, Library of Congress, LC-USZ62-130758.

collector by choice, he felt obligated to do his duty within that office.
And, in the course of his duty, he was “dissatisfied with your expla-
nation & statements, even your depositions.”” His dissatisfaction, he

explained, arose primarily with respect to the alleged voluntariness of
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tithing. He did not believe that tithing was a voluntary contribution
based on “statements I find in your Church history.”*®

In his opinion, tithing could be called “voluntary” only in “a
guarded sense if at all.”” Both Latter-day Saint scripture and Young
speaking in his capacity as president of the church referred to tithing
as a law, binding on its members. He explained that church members’
tithing obligations were treated by the church as an account due, and
that account ran with them throughout their lives.®

Hollister was especially struck by the penalties imposed on non-
tithe payers. Notably, he claimed, nonpayment of tithing could lead
to excommunication. And excommunication was not merely incon-
venient. According to Hollister, excommunication “involves, from the
peculiar nature of the association & the (former) isolation of Utah,
the theatre of its action, temporal as well as spiritual ruin if not loss
of life.”! But even if nonpayment did not lead to excommunication in
practice, Hollister believed that the enforcement or not of tithe paying
was immaterial. Whether or not it was externally enforced, “the pay-
ment of tithing has been enforced upon the people at large by their own
conscience, pricked thereto by the unflagging efforts of their priest-
hood for whose maintenance tithing was instituted of, according to the
law (Mormon) & the prophets.” Tithing was obligatory, if not in the
legal sense, at least in the moral and practical sense.

In writing to the commissioner, Hollister raised one final objec-
tion to Latter-day Saint tithing escaping taxes—it was used in “what I
regard as purposes of General Speculation, such as the construction of
Canals, Railroads, and Public Buildings, Establishing Manufactures,
Publishing Books and newspapers, improving if not acquiring farms
& city-lots, sustaining a vast system of proselytizing and immigrations,
&c &c.” The important question was not whether these various enter-
prises were laudable, Hollister continued. The question was whether
tithing represented “a source of profit or gain to the church or to indi-
viduals.” Hollister affirmed that it did, and was thus taxable.®*
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Still, Hollister’s conclusions were not a complete loss to the church.
In examining the tithing accounts (and corroborating those numbers
with various other balance sheets he had seen), he calculated that the
church actually had about $85,058 of net income (that is, receipts
reduced by costs associated with those receipts) in 1868. He recom-
mended that, after a $1,000 exemption, the church be assessed a tax
of 5 percent of that amount, plus an additional 50 percent penalty
for “not making returns as required by law.”® Although Hollister con-
cluded that tithing represented taxable income, he believed that the
church should only pay about $6,300, rather than the almost $60,000
Taggart had assessed.

Church leaders were happy about Hollister’s recommendation for
a reduced assessment. Although he had not accepted their argument
that tithing was a voluntary donation not subject to taxation, he had
accepted the accuracy of the tithing numbers they had presented to
him.®¢ Still, this significant reduction did not fully placate them, and
Young pressed for the government to abate his tax liability.

After all, as Wells pointed out, other churches also raised money.
Reverend Foote, for instance, had raised money to build a church in
Salt Lake City. And other churches raised money to support the poor,
publish tracts, and provide for missionaries. Did they pay taxes on
donations they received, Wells asked. No, “and our Revenue Officers
know it.”” Wells believed that, far from being fair, Taggart’s assess-
ments were “gottn [sic] up against the Church in a spirit of persecutive
animosity and [were] simply vexatious.”*

Both the amount of tax assessed and the idea that tithing repre-
sented taxable income troubled church leaders. But, while both of those
objections to the assessment were deeply salient, the imposition of the
income tax posed at least one other significant problem for the church:
the majority of tithing the church received was paid in-kind.* Cash
was scarce in Utah, and residents had little opportunity to earn cash
before the early 1870s.”° In fact, of the $143,372.77 that the tithing
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office received in 1868, only $25,114.12 was in cash.”’ The rest was paid
in labor or in goods.”” Young explained to Commissioner Delano that
tithing donations were nearly always received in-kind.”

Thus, church leaders believed that the tax system was incompat-
ible with the way they collected tithes. Young’s clerk balked at the idea
that in-kind goods could even constitute income subject to taxation.
However, if it were subject to taxation, he asked Representative Hooper

ironically,

upon what principle should a money income tax be paid thereon?
If such free will offerings must be taxed, it will be necessary for
Government to build store houses as they will have to receive such tax
in kind—there is no other way to pay such a tax, there is not money

enough in the country to do it with.”*

Later, he posed this precise argument to Hollister, contending “that if
delivering potatoes to the Church was Church income—then the tax
should be paid in potatoes, as they were disbursed to the poor & the
work-men in kind & no money was realized at all.””

Even if noncash donations represented income, church leaders
believed it was unfair as applied to the church. Wells explained that the
“labor, produce, merchandize &c. in which tithing is paid, if reduced
to a cash basis for any one year, would scarcely pay the tax for that
same year as now assessed.”’® Ultimately, their argument that in-kind
receipts were not income proved unavailing, and Young had to con-
vince Commissioner Delano that tithing was not income, irrespective
of the form in which it was paid.

Young made five substantive arguments for why the 1868 tax
should be abated. First was a legal argument. He quoted the instruc-
tions provided to assessors, which said that gifts of money were not tax-
able income.”” He assumed that if gifts of money were exempted from

taxation, so were gifts of goods.”®
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Hon. Columbus Delano of Ohio. Prints and Photographs Division, Library of Congress,
LC-DIG-cwpbh-00685.
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And were tithe payers making gifts to the church? Absolutely, said
Young. He disputed the affidavits Taggart had collected from nonpay-
ers who claimed that enforcement of tithe paying led to “‘temporal as
well as spiritual ruin, if not the loss of life.” I totally deny their veracity,
and brand the latter assertion as a malicious insinuation (as black as
the soul that invented it.)””” While nonpayment of tithing may have
been an additional factor in the excommunication of certain individu-
als, it had rarely, if ever, been the sole cause of excommunication.*® He
doubted that half the members of the church paid tithing, and he him-
self “sometimes [paid] a little, but not as much as I should.”® In any
event, Young denied excommunication was as ruinous as Taggart and
Hollister believed—he knew of individuals who had joined the church
for financial advantage, and others who had left it for the same reason.®?

Second, Young argued that the money used to pay tithing was both
taxable and taxed in the hands of the donors.*> They did not get to
deduct the amount they paid in tithing, so taxing their donations to
the church would represent double taxation.®

Third, he argued, Taggart’s assessment had been excessive. As evi-
dence, he pointed to Hollister’s recalculation of church income.® Church
leaders also believed it was excessive because of the nature of tithing in-
kind and the decentralized nature of collecting and remitting it. A
bishop, Young’s clerk explained, might collect twenty gallons of molas-
ses as tithing, which would be recorded as a $40 tithe, meaning the
church would owe $2 of taxes on the tithing. But it would cost the
church $13.20 to transport it to Salt Lake, and its market price would
be between seventy-five and ninety cents per gallon. At the low end,
then, the twenty gallons would bring in $15, and the church would
have a net revenue of $1.80.%¢ If the assessor used church records to
determine income, then, it was possible for the assessed tax to exceed
the church’s net revenue on the tithing.

Young’s fourth and fifth arguments were that Taggart’s facts were

wrong. Taggart believed that tithing was used for speculation. Young
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denied that this was the case.”” Tithing was used primarily to build
houses of worship and to pay clerks and other employees of the church.
These individuals “of course pay their individual tax on their saleries
[sic].”®® In fact, an 1868 circular the church had sent to local bishops
explained how the church used tithing: “The Tithing and offerings due
the Church, if punctually paid, will enable us to carry on the Public
Works, do the Church business, and sustain the poor.”®

He also believed that the penalty for failure to file was inappro-
priate, because he had, in fact, made a return within the requisite ten
days.”” Young’s clerk and two other church members were willing to
testify that the return had been delivered and that Taggart received
it, put it “in a drawer, or receptacle, & said ‘I shall take no notice of
that,”" insinuating, perhaps, misfeasance by Taggart.

At the same time Young was appealing the assessment, he was also
making contingency plans in case the commissioner upheld Taggart’s
determination that tithing represented taxable income. To limit the
future harm to the church of such a conclusion, Young pursued two
paths. On the one hand, he lobbied the government for relief. On the
other hand, he looked at other ways he could structure the receipt of
tithing to eliminate or reduce the amount of taxes owed on tithing
receipts.

Young frequently wrote about the income tax issue to William H.
Hooper, Utah’s territorial delegate to Congress.”> Hooper, a merchant
who had “converted to Mormonism,””* was charming and could often
win over even those most opposed to the church.*

Church leaders did not immediately ask Hooper for his help in
dealing with the tax assessment, but it brought him into the loop
early in the process. On 20 January 1870—mere months after Tag-
gart’s original assessment—T. W. Ellerbeck, one of Young’s clerks,
wrote Hooper with details both about the tax assessment and about the

nature and uses of tithing. Young, Ellerbeck assured Hooper, had not
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spoken to him about the notice from Hollister, “but I thought I would
let you know that you may have the facts before you.”

Church leaders in Utah continued to keep Hooper in the loop
throughout the tax collection process. In March, Wells wrote to Hooper,
updating him both on Hollister’s actions and on claims made by the
church. Wells offered to send copies of various documents and affida-
vits the church had provided to the government in contesting the tax
assessment; again, Wells did not ask for any particular help with the
issue but did keep Hooper meticulously informed.”

By May church leaders began to request Hooper’s help. Young
asked Hooper to examine Internal Revenue returns to discover the
tax paid by Utah liquor manufacturers. He explained conspiratorially
that “I should not like to affirm that Mr Taggert [sic] is in partner-
ship here in that business, but from what has been presented to my
notice I have no doubt of such being the case.”” By December, rumors
had reached Utah that John W. Douglass, who had recently succeeded
Delano as the commissioner of the Bureau of Internal Revenue, had
instructed Hollister to collect the assessment Taggart had made against
Young, while dropping the penalties. The church leaders requested that
Hooper find out if it were true and, if so, to find out whether they could
appeal the commissioner’s decision to the Secretary of the Treasury “in
the same way as in land cases, where an appeal can be taken from the
Commissioner to the Sec. of the Interior.””®

At the end of 1870, Young decided to take advantage of Hoop-
er’s position as a representative of Utah and (indirectly) of the church.
Even still, Young did not request any particular action from Hooper.
Rather, church leaders provided him with explanations and suggestions
in hopes that “you will get them presented at the proper place at the
proper time.””

Hooper seems to have found the proper place and time in mid-
December of 1870, when he reported that he had spoken with Senator

John Sherman on the Senate Committee on Finance. Hooper argued—
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apparently unsuccessfully—that recent legislation provided an exemp-
tion to the church from paying taxes on their income. He also argued
for the suspension of collection.'™

In case Young’s arguments proved unavailing and Hooper’s influ-
ence failed to convince the government that the income tax did not
apply to tithing, Young and other church leaders began to think about
how they could minimize the effects of income tax on tithing in the
future. Ultimately, Young came up with two ideas and appeared ready
to institute either or both of them.

First, he pointed out to other church leaders, the various bishops of
the church collected much of the tithing. Moreover, in many cases they
dispersed the tithing receipts themselves. Young argued that because
they were responsible for tithing and “often disburse it at their own
discretion, in fact, they are local Trustees-in Trust.”'*" If tithing was
taxable, Young wanted the bishops outside of Salt Lake County to
be assessed on the tithing they received and pay the income tax on it
themselves. This was not merely to reduce Young’s personal tax bill.
The income tax law provided a $1,000 exemption for each taxpayer;
taxpayers only paid taxes on their income in excess of the exemption

amount.'”?

If each bishop were to pay taxes on the amount of tithing
he received, Young reasoned, each bishop would get the $1,000 exemp-
tion.'” Effectively, in Taggart’s assessment of the church for 1868, he
permitted Young a single $1,000 exemption. In 1870, the church had
195 wards, led by 195 bishops.!”* If the government assessed tithing
separately to each bishop, that would reduce the amount of tithing on
which the church owed taxes by up to $195,000. Strategically, then,
if tithing represented taxable income to the church, spreading it out
among more taxpayers made significant sense.

Second, Young was prepared to invoke a nuclear option: ending
tithing altogether. Rather than allowing the government to “rob us of
our hard earnings which are donated to sustain the poor and other

charitable purposes,” the church would have to “carry on our public
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works and assist the poor by some other method.”® The day after
Young proposed to end tithing, Wells replied that he thought it was a
good idea, and that he was preparing to publish a notice announcing

the new no-tithing policy.'

That same day, Young wrote a letter to the
bishops throughout Utah, in which he said that church leaders “wish
the people to pay no more tithing[,] nor you [bishops] to make any
more returns to the General Tithing Office, until further notice.”™"”
Dropping tithing would have been a significant move, both reli-
giously and financially. In Latter-day Saint scripture, God declared tith-
ing “a standing law unto [my people] forever” (Doctrine and Covenants
119:4). Moving away from tithing would belie this divine declaration.
Financially, moving away from tithing would also represent a sig-
nificant sacrifice and challenge to the church. Tithing made up a sig-
nificant portion of its revenue—a decade after Young proposed ending
tithing, it represented about $540,000 of the church’s $1 million rev-

enue.'’®

If the church were to give up tithing, it would have to replace at
least half of its revenue, with no guarantee that the Bureau of Internal
Revenue would not treat the replacement as taxable as well.

In the end, after nearly a year and a half of battle between the
church and Taggart over the taxability of tithing revenue, Young and
the church proved victorious. Their victory, though, represented a sud-
den and unexpected reversal, the kind of deus ex machina conclusion
that would grace the ending of a poorly written play.

On 3 December 1870, the New York Times reported what it believed
to be the end of the battle. John W. Douglass, the acting commis-
sioner of the Bureau of Internal Revenue, had (mostly) upheld Taggart’s
assessment. The Utah church, Douglass said, owed taxes on its tith-
ing revenue, as assessed by Taggart. Harper’s Weekly reported gleefully
to its national audience that “Brigham Young thought his income tax
too large last year. He declared it was erroneous, and asked to have it
abated. Not being so successful as he desired, the venerable householder

revenges himself by complaining of the extravagance of his family.”'"’

274



BRIGHAM YOUNG AND THE FIRST FEDERAL INCOME TAX

Although Douglass found the church liable for taxes on its tithing
revenue, his decision did not represent a complete loss for the church.
He determined that Young had neither failed to file a return nor filed
a fraudulent one. As a result, he relieved Young of the fifty-percent
penalty. Hollister had immediate permission, though, to collect the
$39,559 in back taxes that the church owed.'®

About two weeks after Douglass’s decision, Young received a tele-
gram informing him that collection would be postponed for ninety
days."! (There seems to have been some confusion on this point: about
a week later, Hollister received a telegram from Acting Commissioner
Douglass instructing him to not “postpone collection of income tax
assessed against Brigham Young if you think the chance of final col-
lection will be thereby in any degree lessened.”)!'? As Young raced to
figure out what to do, perhaps the most consequential occurrence in
the question of the taxability of Latter-day Saint tithing happened: on
14 December 1870 Grant nominated Alfred Pleasonton as commis-
sioner of Internal Revenue."? The next day, the Senate consented to his

14 and he was appointed effective 3 January 1871.'°

appointment,

Pleasonton had served as a general in the Civil War and had been
an Internal Revenue collector in New York."'® He also fiercely opposed
the income tax. Shortly after his appointment as commissioner, Plea-
sonton wrote to the Committee on Ways and Means. In his letter, he
said that he considered the income tax to be “the most obnoxious to
the people, being inquisitorial in its nature and dragging into public
view an exposition of the most private pecuniary affair of the citizen.”
In light of the fact that, in his opinion, “the evils more than counter-
balance the benefits from its longer retention,” he recommended “its
unconditional repeal.”"”

At roughly the same time Pleasonton was arguing for the repeal of
the income tax, he also looked at Young’s appeal of his tax assessment.
He concluded that, while income the Utah-based church received

from speculative investments qualified as taxable income, “the tithes
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Gen. Alfred Pleasonton. Prints and Photographs Division, Library of Congress, LC-DIG-
cwpbh-00558.

collected by said Church from its members were voluntary donations
and as such not subject to an income tax.” As such, he ordered Taggart
to make a new assessment consonant with his guidance, and to notify

him so that he could abate the previous assessment."®
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In the immediate aftermath of Pleasonton’s decision, church lead-
ers celebrated. Optimistically, Wells reported to Young that “Taggart is
rather abandoning the tithing matters.”""” The church would no longer
have to rethink how it would raise revenue and would not have to aban-
don their eternal “standing law.” Young wrote that “the Commissioner
of Internal Revenue has decided that our Tithing is not taxable and we
shall arrange our affairs so that those who desire, will have the privilege
of paying their Tithing & donations.”'*

This optimism proved unfounded, though. Even after Pleason-
ton’s determination, Taggart was unsatisfied. Church leaders reported
that Taggart “affirms that his office is loaded down with the weight of
evidence contrary to the commissioner’s ruling that tithing is a free
donation.”™" They also reported that he intended to collect affidavits
to prove that “Comr Pleasanton’s decision regarding the income tax on
tithing is erroneous; that tithing is not voluntary, &c.”'*

In spite of Taggart’s continued insistence that tithing represented
taxable income, church leaders took advantage of Pleasonton’s decision.
In response to Edwin Taggart’s request that the church file a return for
1870, Young responded that he could not, because

I have made diligent examination of the facts, and cannot find that
any of the free donations of tithes received by the Church of Jesus
Christ of Latter-day Saints have been used in any way so as to produce
any income whatever for the year aforesaid, and I am therefore unable

to make out any return of income for said Church for said year.'

After this, questions of the taxability of tithing largely disappeared

from church leaders’ correspondence. Even with Pleasonton’s suspen-

sion as commissioner in the middle of 1871'%4

125

and his replacement by
Douglass that December,'® the church’s fears about the income tax did

not return.
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CONCLUSION

Throughout the nineteenth century, The Church of Jesus Christ of
Latter-day Saints had a fraught relationship with the federal govern-
ment. The zero-sum battle over the practice of polygamy occupies the
most salient example of that fraught relationship, but it is not the only
example, and its conclusion—with the church ultimately giving up its
peculiar institution—is not the only possible conclusion.

Brigham Young’s conflict over taxes provides an alternative win-
dow into conflict between the church and the federal government.
Similar to the conflict over polygamy, church leaders saw (perhaps
rightly) the imposition of the income tax as an assault on their reli-
gion and people. With the income tax issue, though, church leaders
engaged with the government, following the procedures demanded by
the Board of Internal Revenue and becoming more sophisticated in
their understanding and use of the law.

Perhaps that difference resulted from the fact that the income tax
itself did not represent an existential threat to their religious beliefs.
Unlike the various federal antipolygamy laws, the income tax was not
written to eliminate a particular church belief or practice; in fact, it was
not written with the church members in mind at all. The law itself was
not the problem, just Taggart’s application of the law. As such, church
leaders merely had to demonstrate why his interpretation was wrong,.

Churches, including The Church of Jesus Christ of Latter-day
Saints, exist within a society of laws. This battle over the Civil War
income tax, with its increasingly sophisticated give and take, presaged a
future where the church could interact with those laws, not by avoiding

them or denying their validity, but by actually engaging with the law.
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